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  Dated:  December 20, 2011. 

Respectfully submitted, 
  
/s/ Aaron S. Podhurst     
Aaron S. Podhurst, Esquire 
Florida Bar No. 063606 
apodhurst@podhurst.com  
Robert C. Josefsberg, Esquire 
Florida Bar No. 40856 
rjosefsberg@podhurst.com  
Steven C. Marks, Esquire 
Florida Bar No.  516414 
smarks@podhurst.com  
Peter Prieto, Esquire 
Florida Bar No. 501492 
pprieto@podhurst.com 
Stephen F. Rosenthal, Esquire 
Florida Bar No. 0131458 
srosenthal@podhurst.com  
John Gravante, III, Esquire 
Florida Bar No. 617113 
jgravante@podhurst.com  
PODHURST ORSECK, P.A. 
City National Bank Building 
25 W. Flagler Street, Suite 800 
Miami, FL 33130-1780 
Tel: 305-358-2800 
Fax: 305-358-2382 

 
/s/ Bruce S. Rogow   
Bruce S. Rogow, Esquire    
Florida Bar No. 067999  
brogow@rogowlaw.com   
Bruce S. Rogow, P.A.  
Broward Financial Center 
500 East Broward Boulevard 
Suite 1930 
Fort Lauderdale, FL  33394 
Tel: 954-767-8909 
Fax: 954-764-1530 

 

Co-Lead Counsel for Plaintiffs 
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/s/ Robert C. Gilbert   
Robert C. Gilbert, Esquire 
Florida Bar No. 561861 
rcg@grossmanroth.com 
Stuart Z. Grossman, Esquire 
Florida Bar No. 156113 
szg@grossmanroth.com 
David Buckner, Esquire 
Florida Bar No. 60550 
dbu@grossmanroth.com 
Seth E. Miles, Esquire 
Florida Bar No. 385530 
sem@grossmanroth.com 
GROSSMAN ROTH, P.A. 
2525 Ponce de Leon Boulevard 
Eleventh Floor 
Coral Gables, FL 33134 
Tel: 305-442-8666 
Fax: 305-779-9596 
 
Coordinating Counsel for Plaintiffs 
 
 
 
 
/s/ E. Adam Webb 
E. Adam Webb, Esquire 
Georgia Bar No. 743910 
Adam@WebbLLC.com    
Matthew C. Klase, Esquire 
Georgia Bar No. 141903 
Matt@WebbLLC.com 
G. Franklin Lemond, Jr., Esquire 
Georgia Bar No. 141315 
FLemond@WebbLLC.com   
WEBB, KLASE & LEMOND, L.L.C. 
1900 The Exchange, S.E. 
Suite 480 
Atlanta, GA 30339 
Tel: 770-444-9325 
Fax: 770-444-0271 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
/s/ Michael W. Sobol 
Michael W. Sobol, Esquire 
California Bar No. 194857 
msobol@lchb.com 
Roger N. Heller, Esquire 
California Bar No. 215348 
rheller@lchb.com  
Jordan Elias, Esquire 
California Bar No. 228731 
jelias@lchb.com   
LIEFF CABRASER HEIMANN & 
  BERNSTEIN L.L.P. 
Embarcadero Center West 
275 Battery Street, 30th Floor 
San Francisco, CA 94111 
Tel: 415-956-1000 
Fax: 415-956-1008 
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/s/ Russell W. Budd  
Russell W. Budd, Esquire 
Texas Bar No. 03312400 
rbudd@baronbudd.com  
Bruce W. Steckler, Esquire 
Texas Bar No. 00785039 
bsteckler@baronbudd.com  
Mazin A. Sbaiti, Esquire 
Texas Bar No. 24058096 
msbaiti@baronbudd.com 
BARON & BUDD, P.C. 
3102 Oak Lawn Avenue 
Suite 1100 
Dallas, TX 75219 
Tel: 214-521-3605 
Fax: 214-520-1181 
 
 
/s/ Ruben Honik 
Ruben Honik, Esquire 
Pennsylvania Bar No. 33109 
rhonik@golombhonik.com    
Kenneth J. Grunfeld, Esquire 
Pennsylvania Bar No. 84121 
kgrunfeld@golombhonik.com   
GOLOMB & HONIK, P.C. 
1515 Market Street 
Suite 1100 
Philadelphia, PA 19102 
Tel: 215-985-9177 
Fax: 215-985-4169 
 

 
/s/ David S. Stellings 
David S. Stellings, Esquire 
New York Bar No. 2635282 
dstellings@lchb.com 
LIEFF CABRASER HEIMANN & 
  BERNSTEIN L.L.P. 
250 Hudson Street 
8th Floor 
New York, NY  10013 
Tel: 212-355-9500 
Fax: 212-355-9592 
 
 
 
 
 
 
 
/s/ Ted E. Trief 
Ted E. Trief, Esquire 
New York Bar No. 1476662 
ttrief@triefandolk.com   
Barbara E. Olk, Esquire 
New  York Bar No. 1459643 
bolk@triefandolk.com  
TRIEF & OLK 
150 E. 58th Street 
34th Floor 
New York, NY 10155 
Tel: 212-486-6060 
Fax: 212-317-2946 

 
Plaintiffs’ Executive Committee 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 09-MD-02036-JLK 

 
 
IN RE: CHECKING ACCOUNT 
OVERDRAFT LITIGATION 
 
MDL No. 2036 
 

 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on December 20, 2011, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record or pro se parties identified on the attached Service List in 

the manner specified, either via transmission of Notices of Electronic Filing generated by 

CM/ECF or in some other authorized manner for those counsel or parties who are not authorized 

to receive electronically Notices of Electronic Filing. 

 

        /s/ Robert C. Gilbert   
Robert C. Gilbert, Esquire 
Florida Bar No. 561861 
GROSSMAN ROTH, P.A. 
2525 Ponce de Leon Boulevard 
Eleventh Floor 
Coral Gables, FL 33134 
Tel: 305-442-8666 
Fax: 305-779-9596 
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Exhibit A – Arthur Olsen Consultant Profile 
 

IT CONSULTANT PROFILE: ARTHUR OLSEN 

BACKGROUND 

Specializing in the areas of database development, administration, and support, Mr. Olsen has over 15 
years of professional IT experience.  He has a strong background in both Oracle and Microsoft database 
technologies, with a focus in developing web-based applications.  Additionally, he has had valuable 
experience in analyzing and processing large amounts of data for use in litigation support.  

 
SKILLS 

 Extensive training and experience creating functional designs and logical data 
models. 

 Proficient in the wide range of database development and administration 
technologies including:  Windows 2000, 2003, and 2008 administration; Microsoft SQL 
Server 2000, 2005 & 2008; Microsoft TSQL; Oracle RDBMS 9.x, 10.x, and 11.x; Oracle 
PL/SQL; and Microsoft clustering software for Windows.  

 Relevant experience designing, implementing and maintaining large scale 
database solutions on Oracle and SQL Server, including both online transaction based 
systems and data warehouses. 

 Reporting specialist with experience developing custom reporting solutions based 
on financial systems such as Microsoft Great Plains / Dynamics and Oracle Financials, as 
well as custom applications.  

 Considerable experience compiling, analyzing and processing data in support of 
corporate litigation. 

 

AWARDS 

 Award for Operation Excellence | Microsoft 
Recognized for outstanding contribution to the design and implementation of the data 
warehousing solution for the Microsoft Licensing division.  

 

CERTIFICATIONS 

  Oracle Certified Professional 

  Certified Oracle Database Administrator 
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EXPERIENCE 

Database Engineer:  Reporting Specialist | under contract at various clients 

 Processed and analyzed data in support of class action litigation, (Veronica Gutierrez et. al. v. 
Wells Fargo Bank, N.A., N.D. Cal. Case No. 07-05923 WHA), that resulted in $203 million 
class restitution award.  

 Developed a custom Chart of Accounts management solution that integrates with Microsoft 
Great Plains for small to mid-size companies. 

 Designed and implemented several custom financial reporting solutions, including one for a 
Fortune 500 company, based on Microsoft Business Intelligence, MOSS, and Excel Services. 

 Architected a solution for a large corporation that integrated with Oracle Financials and 
automated the process of calculating inventory reserves. 

 

Database Administrator, Developer & Litigation Support Specialist | under contract at Hewlett 
Packard, Cupertino, CA 

 Primary Database Administrator responsible for both Oracle and SQL Server 
support for three divisions, including 20+ applications spread out over a total of 30+ 
development, test and production servers.   

 Lead analyst responsible for compiling, analyzing and processing data from 
various systems throughout HP for use in litigation support.   

 Participated as the principal authority in the composition and implementation of 
SQL Server database standards across the three divisions, including security models, backup 
and recovery plans, DTS programming standards, and general database naming conventions.   

 Performed extensive SQL development on various systems, consisting primarily 
of stored procedures and DTS packages.    

 Created data models for several key internal systems and their related data 
repositories. 

 Implemented an Oracle replication model consisting of a source system in 
California and several remote manufacturing sites located all over the world. 

 

Database Engineer | Microsoft Licensing, Inc., Reno, NV 

 Participated in the design, implementation and support of an extensive data 
warehousing solution for Microsoft’s licensing division.  System included nearly twenty data 
sources and several thousand end users, including select customers who accessed the system 
remotely via the Internet.    

 Developed numerous DTS packages to pull delta information from various 
source systems, process and denormalize data and push it to one of several data repositories.   

 Created and documented plans for database maintenance, backup and recovery, 
and high availability.   
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Database Engineer | under contract at Microsoft Corporation, Redmond, WA 

 Lone Oracle database administrator and general Oracle resource for all teams 
associated with an enterprise level online end user billing system, including: Management, 
Development, Testing, Production Support and Infrastructure.   

 Primary owner of a 24 x 7 production database that resided on a DEC Alpha 
failover cluster with over 800 Gigabytes of raw storage.   

 Monitored and analyzed all Oracle databases for tuning and troubleshooting 
purposes using Oracle Enterprise Manager, Oracle Intelligent Agent and custom monitoring 
applications.   

 Coordinated and implemented backup and recovery strategies for databases, 
including both offline and online backups, database exports and database replication.   

 Created custom scripts that were used by the cluster during failover scenarios.   

 Designed replication model using Oracle replication to satisfy extensive 
reporting requirements.   

 Ensured system security through the use of NT authentication, roles and 
privileges, and user activity audit.   

 Tuned SQL statements as written by members of the development team.  
Developed PL/SQL triggers, stored procedures, SQL scripts and NT scripts as needed to 
enhance applications and to correct problems as discovered.   

 Acted as liaison between Microsoft and Oracle for all technical issues related to 
the databases, and between Microsoft and Digital for all technical issues related specifically 
to the Alpha cluster.  

 

 

EDUCATION 

 Microsoft Internal Training – Redmond,  WA  | March 2000   
Instructor led SQL Server training, including courses on Database Architecture and 
Administration, Database Tuning, and Microsoft’s TSQL 

 ARIS Education Center – Bellevue,  WA | June 1996 
Oracle DBA Program, including courses on Relational Database Design, Database 
Architecture and Administration, SQL and PL/SQL, Application Tuning, Database Tuning, 
and Advanced Database Concepts 

 University of Washington – Seattle, WA | June 1989 
BA in Business Administration with a concentration in Finance. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 1:09-MD-02036-JLK 
 
 
IN RE: CHECKING ACCOUNT 
OVERDRAFT LITIGATION 
 
MDL No. 2036 
 

 

 
 
THIS DOCUMENT RELATES TO: 
 
Swift v. BancorpSouth, Inc., 
S.D. Fla. Case No. 1:10-cv--23872-JLK 
 

 

 
 

DECLARATION OF ARTHUR OLSEN  
IN SUPPORT OF PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION  

 
 
I, Arthur Olsen, declare as follows: 

My Assignment 

1. I was retained by Plaintiff in the above-referenced action to perform 

consulting and expert work regarding database analysis, data extraction, and damage 

calculation issues.   

2. One of my initial assignments was to review and analyze the historical 

customer transactional data that BancorpSouth maintains to determine the feasibility of using 

such data to: (a) identify those BancorpSouth customers who were “harmed” (i.e., assessed 

additional overdraft fees) as a result of BancorpSouth’s practice of posting debit card 

transactions in the order of highest-to-lowest in dollar amount as compared to alternative 
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posting orders; and (b) calculate the amount of harm (i.e., additional overdraft fees) each 

such customer incurred as a result of such practice.     

3. I was also asked to perform calculations using data provided by BancorpSouth 

relating to the named plaintiff’s account and transactions, and to calculate, using such data, 

the additional overdraft fees that the named plaintiff incurred due to BancorpSouth’s practice 

of posting debit card transactions in the order of highest-to-lowest in dollar amount.  

Summary of My General Qualifications 

4. I have over 15 years of professional information technology experience, 

specializing in the areas of database development, database administration and database 

support.  I have received extensive training related to Oracle Corporation (“Oracle”) database 

software in the areas of relational database design, architecture and administration, as well as 

SQL and PL/SQL, application tuning, database tuning and advanced database concepts.  I 

was also trained by Microsoft Corporation (“Microsoft”) in database architecture and 

administration, database tuning and TSQL. 

5. I worked as a database engineer for Microsoft where my responsibilities 

primarily involved database design and administration.  Among other duties at Microsoft, I 

participated in the design, implementation and support of an extensive data warehousing 

solution for Microsoft’s licensing division, and managed and supported numerous databases 

throughout the company.  I received multiple awards and recognitions from Microsoft for my 

database-related work at the company.   

6. In addition to my experience working for Microsoft, I worked for Hewlett-

Packard Co. as a database engineer.  Among other responsibilities at Hewlett-Packard, I 

served as the primary database administrator for both Oracle and SQL Server systems that 
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supported multiple Hewlett-Packard divisions.  My responsibilities at Hewlett-Packard also 

included serving as lead analyst in charge of compiling, analyzing and processing data from 

various internal database systems throughout Hewlett-Packard for use in litigation support. 

7. In addition to my work for Microsoft and Hewlett-Packard, I have provided 

database services to a number of other large corporations, including Cisco Systems, Inc.  My 

responsibilities in that regard have included utilizing database systems for financial reporting 

services.  I have also managed the development of data integration solutions for small to 

mid-size companies, and developed a solution for integrating an automated process for the 

calculation of inventory reserves with Oracle Financials.       

8. My qualifications and background are set forth in more detail in my consultant 

profile, which is attached hereto as Exhibit A. 

My Specific Experience Analyzing These Issues in Gutierrez v. Wells Fargo 

9. In addition to my general qualifications set forth above and in the attached 

consultant profile, I have specific experience that is directly relevant to my assignments in 

this litigation.  I was retained by plaintiffs as a consultant and expert in the case Gutierrez v. 

Wells Fargo Bank, N.A., Case No. 07-05923WHA (N.D. Cal.), a class action brought on 

behalf of Wells Fargo California customers challenging Wells Fargo’s high-to-low re-

sequencing practices.  Similar to my assignment here regarding BancorpSouth, in Gutierrez, 

I was asked to review and analyze the historical transactional data maintained by Wells 

Fargo, and to provide my opinion regarding the feasibility of using such data to re-create 

alternative posting orders for the customers’ transactions  (i.e., where the same transactions 

are sequenced in a different order than the bank actually posted them) for the purpose of 

comparing the number of overdraft charges Wells Fargo assessed each customer pursuant to 
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its actual posting order with the number of overdraft charges Wells Fargo would have 

assessed had the alternative posting order been used.  Having determined that it was, in fact, 

feasible to do so on an automated basis using the available data, I was ultimately asked to 

perform calculations using class-wide data to: (a) identify the Wells Fargo California 

customers who were assessed additional overdraft fees due to Wells Fargo’s high-to-low 

posting order (as compared with certain alternative posting orders) during the class period in 

that case (November 15, 2004 through June 30, 2008); and (b) calculate the amount of the 

additional overdraft charges each such customer was charged during that time period.  As set 

forth below, my analysis survived multiple challenges by Wells Fargo.  Furthermore, Judge 

Alsup found me to be qualified and found my analysis to be reliable, and after I presented my 

analysis at trial, Judge Alsup adopted my analysis as the basis for his $203 million restitution 

award in the case.  For this Court’s convenience, I have attached hereto as Exhibit B the 

transcript of my trial testimony from the Gutierrez case.  My work in the Gutierrez case is 

described in more detail immediately below. 

 My Sample Analysis in Gutierrez 

10. In Gutierrez, I was initially provided with transactional data for a sample set of 

10,000 Wells Fargo California customers during a 30 day period.  I was asked to review the 

data and determine, among other things, whether it was possible to use that data to re-create 

an alternative posting scenario where the customers’ debit card transactions were posted each 

day in chronological order, based on the date and time of authorization, instead of in high-to-

low order.  The data that I was provided included: 
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a. “BEV” data, which originated from Wells Fargo’s online banking 

system and included the date each account was opened.  This data was 

provided in text files. 

b. Transactional data from Wells Fargo’s “BMG” data warehouse.  This 

archived data originated from Wells Fargo’s Hogan processing system, 

and included the account activity for each account on each day.  This 

data was broken up into two sources, one source that included the data 

for check transactions (V_TRAN_DETAIL_CK data), and another 

source that included the data for transactions other than checks 

(V_TRAN_DETAIL_HD data).  I will refer to this data collectively as 

the “Hogan data.”  The Hogan data was provided in text files.      

c. Transactional data from Wells Fargo’s Settlement system (KZ_CZ 

Reports), which included information about settled transactions 

including the date and time of authorization.  I will refer to this data as 

the “Settlement data.”  The Settlement data was provided in text files.   

11. For each debit card transaction, the following information was available in the 

“BEV,” “Hogan,”  and “Settlement” data that was provided to me: 

a. The posting date of the transaction; 

b. The dollar amount of the transaction; 

c. Merchant identification information; 

d. A “transaction code,” which identified the type of transaction; 

e. The date the transaction occurred; and 
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f. The authorization date and time for debit card transactions for all but a 

small number of those transactions. 

12. In addition, the data that I was provided included the ending account balance 

for each account on each day, as well as data identifying the order in which Wells Fargo 

posted the transactions each day.  Finally, the data also included information about all 

overdraft transactions. 

13. I was also provided with a declaration submitted in the Gutierrez case by Mark 

Lentz, a manager with Wells Fargo’s analytics team.  In his declaration, Mr. Lentz described 

Wells Fargo’s transaction processing systems, databases, and data archives, and indicated 

that it would not be possible to re-sort the customers’ debit card transactions on an automated 

basis using the available historical data.  Mr. Lentz stated that re-sorting such transactions 

would require a manual, account-by-account review of the transactional information.  

14. Upon reviewing the data that I was provided, I determined that Mr. Lentz was 

not correct.  Specifically, I determined, among other things, that for the vast majority of debit 

card transactions, all of the necessary information was available to sequence the transactions 

that posted each day in chronological order based on the date and time of authorization, and 

that the format of the data made it possible to do so on an automated basis.     

15. Having determined that the necessary data was available to re-sort the 

transactions through automated means, I was next asked to perform calculations using the 

sample data.  Specifically, plaintiffs’ counsel provided me with various alternative posting 

“scenarios” (i.e., alternative ways to sequence the transactions), and asked me re-sort the 

transactions in the sample group to match the alternative posting “scenarios,” and to compare 

the overdraft charges that Wells Fargo assessed pursuant to its actual posting order to the 
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overdraft charges that would have been assessed had the same transactions been posted 

pursuant to the various alternative posting “scenarios.”  One of the alternative “scenarios” I 

was asked to analyze was chronological posting of debit card transactions. 

16. To perform this assignment, I first had to load the data provided by Wells 

Fargo into tables in a Microsoft SQL Server database using code that I created.  I was then 

able to work with the data to perform the calculations requested.  That process involved the 

following steps:     

a. I first isolated those instances in the data where customers were charged multiple 

overdraft fees in a single day, and extracted the transactional data for those days.  I 

did this using Wells Fargo’s Hogan data and software code that I wrote for this 

purpose.  The reason that I isolated this data is because Wells Fargo’s high-to-low 

posting could not have caused any additional overdrafts in a given day unless the 

customer had at least two overdrafts that day. 

b. Next, in order to create an alternative chronological posting order, I had to identify 

authorization dates and times for the debit card transactions that posted on the 

multiple overdraft dates.  Wells Fargo’s Hogan data included the authorization 

dates and all of the other information that I needed for this purpose, with the 

exception of the authorization times.  Wells Fargo’s Settlement data, however, 

included authorization times for the vast majority of debit card transactions.  In 

order to match the authorization times in the Settlement data with the right 

transactions, I developed “logic” to programmatically match the information in the 

two data sources.  Through this process, I was able to identify transaction times for 

the vast majority of debit card transactions.         
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c. From there, using software code that I developed, I programmatically re-sorted the 

transactions to match the alternative posting “scenarios” that I was provided, and 

calculated the number of overdraft fees that would have been assessed under each 

such “scenario.”  For the “scenario” based on chronological posting of debit card 

transactions, for each posting day, I sorted all debit card transactions for which 

authorization time information was available in chronological order based on the 

date and time of authorization, and sorted all debit card transactions for which 

authorization time information was not available in order of lowest-to-highest in 

dollar amount. 

d. Next, for each alternative “scenario,” I calculated the “differential” between the 

overdraft fees that would have been assessed to each customer in the sample under 

that alternative posting order and the overdraft fees that Wells Fargo actually 

assessed under its actual posting order.  I then added up the differentials for all of 

the customers to calculate the “damages” to the sample group under each 

“scenario.” 

17. Through this sample analysis, I was able to identify, for each “scenario,” the 

customers in the sample group who were “harmed” (i.e., would have had fewer overdrafts 

under the alternative posting order) and the amount they were harmed during the sample 

period. 

18. I understand that the plaintiffs in Gutierrez thereafter provided my sample 

analysis to an expert in statistics, Charles Cowan, Ph.D, who extrapolated my findings as to 

the sample in order to approximate the damages for the entire class in Gutierrez.  I 

understand that the estimated class damages (based on Dr. Cowan’s extrapolation of my 
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sample analysis) for the “chronological” scenario (i.e., comparing Wells Fargo’s high-to-low 

posting to chronological posting) was approximately $200 million for the class period.      

 My Comprehensive Analysis in Gutierrez 

19. Having developed a methodology to use Wells Fargo’s historical transactional 

data to identify customers who were affected by Wells Fargo’s high-to-low posting practices 

and calculate the extent of their harm, and having applied that methodology to a 30 day 

sample, I was thereafter asked by plaintiffs’ counsel in Gutierrez to perform a similar 

analysis for the entire class period using Wells Fargo’s transactional data for all California 

customers during the class period (November 15, 2004 through June 30, 2008).  

20. In performing this comprehensive analysis, I was provided access to the same 

data sources that I used in performing the sample analysis, including the Hogan data, 

Settlement data, and BEV data.  In addition, I was provided with a “Transaction Code Map,” 

which identified the types of transactions associated with the various “transaction codes” that 

were in the data I was provided. 

21. To perform my comprehensive analysis, I used the same data sources and 

basic methodology that I had used for the earlier sample analysis.  I performed the 

comprehensive analysis to: (a) identify customers who would have been charged fewer 

overdrafts (i.e., “harmed” customers); and (b) calculate how much less each such customer 

would have been charged in overdraft fees (i.e., amount of “harm”), under several alternative 

posting “scenarios” which were provided to me by plaintiffs’ counsel. 

22. Among the alternative “scenarios” that I analyzed for the comprehensive 

analysis were “scenarios” designed to compare Wells Fargo’s actual posting practice for 

debit card transactions with chronological posting of debit card transactions.  These 
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chronological posting “scenarios” varied based on: (a) where in the posting sequence, and in 

what order, debit card transactions without authorization time information were posted; and 

(b) where the debit card transactions were posted in relation to checks and ACH 

transactions.1         

23. Using the same methodology that I used for the sample analysis, I was able to 

determine the raw “differentials” (i.e., the difference between the number of overdrafts each 

customer was assessed and what they would have been assessed under the alternative 

sequencing) for each customer, for each of the chronological and other “scenarios.”   

24. To accurately measure the “harm” to each customer under each “scenario,” I 

developed and applied methodologies to adjust the raw “differentials” to account for: (a) 

“uncollectibles” (where the customer closes the account with a negative balance and Wells 

Fargo does not collect the assessed overdraft fee); and (b) “reversals” (where Wells Fargo 

reverses the assessed overdraft fee).   

25. For uncollectibles, I was told to assume that if an account was closed after a 

write-off for a negative balance, it was to be considered uncollectible.  In such instances, I 

simply reduced the customer’s “differential” under each “scenario” by the amount of such 

negative balance.  If the remaining “differential” after that adjustment was zero or negative, 

then the customer was not considered “harmed” under that “scenario.” 

26. For reversals, the data that I was provided contained the amount and reversal 

posting date (i.e., when the reversed amount was credited to the account) for all overdraft fee 

reversals, but the data did not indicate which overdraft fee reversals were tied to which 

                                                 
1 Initially, each of the chronological “scenarios” that I analyzed involved posting debit card 
transactions before checks and ACH transactions.  I was later asked to run additional analyses of 
“scenarios” that placed checks and ACH transactions before debit card transactions. 
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assessed overdraft fees, making it impossible to precisely determine the impact of reversals 

on the “harm” caused by Wells Fargo’s posting order.  I thus used two alternative methods to 

adjust for fee reversals.   

a. The first method was the “Last-In-First-Out” or “LIFO” method.  Under 

the LIFO method, each overdraft fee reversal was tied to the last 

overdraft fee that was posted before the reversal. 

b. The second method was the “30-day” method.  Under the 30-day 

method, all overdraft fee reversals that occurred in the 30 days after any 

“differential” (i.e., after any instance where the customer would have 

had fewer overdraft charges under the “scenario” in question) were used 

to offset such “differential.”          

27. Under both the “LIFO” and “30-day” methods, if the overdraft fee reversals 

equaled or exceeded the “differential,” then the customer was not considered “harmed” under 

that “scenario.”  Under both methods, if the overdraft fee reversals were less than the 

“differential,” then the “differential” (the harm) was reduced by the amount of the reversals. 

28. After adjusting the raw “differentials” under each “scenario” to account for 

uncollectibles and reversals, any customer with a remaining “differential” was identified as a 

“harmed” customer under that “scenario” (i.e., identified as someone who would have paid 

fewer overdraft fees if that alternative sequencing had been used instead of Wells Fargo’s 

actual posting practice), and the remaining “differential,” was the amount of their “harm” 

under that “scenario.”   
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29. Thus, for example, under my “2A” chronological posting “scenario” (the 

“scenario” that Judge Alsup ultimately adopted),2 my analysis yielded the following results 

for Wells Fargo California during the class period in Gutierrez (November 15, 2004 through 

June 30, 2008): 

 Customers Harmed Amount of Harm 

Raw “Differentials” (Before 
Uncollectibles, Before Reversals) 

1,491,806 $278,643,858.97 

After Uncollectibles, Before 
Reversals 

1,352,862 $254,892,697.93 

After Uncollectibles, After LIFO 
Reversals 

1,192,364 $214,379,710.68 

After Uncollectibles, After 30-
Day Reversals 

1,144,577 $202,994,035.46 

 
30. After I completed my comprehensive analysis and it was provided to Wells 

Fargo in advance of trial, Wells Fargo sought to exclude my analysis from trial, submitting 

competing expert testimony and raising various challenges to my qualifications and the 

methodology that I used to perform my analysis.  Judge Alsup rejected Wells Fargo’s attacks 

on my methodology, and found that, given my background and experience, I was “clearly 

qualified to perform” the tasks I was asked to perform.   

31. I presented my comprehensive analyses at the bench trial in Gutierrez on April 

29, 2010.  I was subjected to cross-examination by Wells Fargo’s counsel during the trial.  

Moreover, Wells Fargo presented competing testimony from its own experts, who attempted 

to challenge my methodology and the reliability of my results.   

                                                 
2 Under the “Scenario 2A” alternative posting order, transactions were sequenced in the 
following order: (1) Credits; (2) Priority debit transactions (cash withdrawals and equivalents, 
ATM withdrawals, and money orders); (3) Debit Card Transactions with date/time information 
in chronological order based on authorization; (4) Debit Card Transactions without date/time 
information in low-to-high order; and (5) Checks and ACH transactions in high-to-low order.  
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32. After trial, Wells Fargo submitted proposed findings to the Court.  In its 

proposed findings, Wells Fargo again sought to discredit my analysis and the methodology 

that I used. 

33. On August 10, 2010, Judge Alsup issued his findings after trial in the 

Gutierrez case.  Judge Alsup found that I did “a professional and careful job in laying out the 

impacts of various alternative posting protocols,” and adopted my “2A scenario” analysis as 

the basis for his $203 million Class restitution award.3 

My Specific Experience Analyzing These Issues in This Multi-District Litigation. 

34. In addition to my work in the Gutierrez case, I have done considerable work 

analyzing these issues with respect to several of the banks/cases that are part of this Multi-

District Litigation. 

35. For example, I performed essentially the same tasks that I was retained to 

perform here, in connection with four First Tranche Banks:  Wells Fargo, Wachovia, Chase, 

and Union Bank.  As here, I was asked in each of those cases to review and analyze the 

historical customer transactional data the banks maintained to determine the feasibility of 

using such data to: (a) identify which customers were harmed as a result of the banks’  

practice of posting debit card transactions in the order of highest-to-lowest in dollar amount 

as compared to alternative posting orders; and (b) calculate the amount of harm (i.e., 

additional overdraft fees) each such customer incurred as a result of such practice.  As here, I 

was also asked in each of those First Tranche cases to perform calculations using data 

provided by the banks relating to the named plaintiffs’ accounts and transactions, and to 

                                                 
3 Judge Alsup found that the “30 day” method for adjusting for “reversals” was the most 
appropriate method to use, and so his class restitution award was equal to my calculated “harm” 
under “scenario 2A,” after uncollectibles and after 30-day reversals. 
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calculate, using such data, the additional overdraft fees that each named plaintiff incurred 

due to the banks’ practice of posting debit card transactions in the order of highest-to-lowest 

in dollar amount.  In all four of these First Tranche cases, I was able to perform these tasks, 

and I submitted declarations in support of Plaintiffs’ class certification motions in all four 

cases, describing my findings and conclusions regarding these tasks.   

36. In the Union Bank case, this Court specifically referenced my declaration in its 

class certification Order, noting that Union Bank did not dispute my “ability to calculate 

damages on an account-by-account basis using the bank’s own computerized records, a 

method upon which Mr. Olsen previously relied, with court approval, in Gutierrez v. Wells 

Fargo Bank, N.A.” 

Information Reviewed in Connection With My Assignment In This Case 

37. In connection with my assignment in this litigation, I have thoroughly 

reviewed the work that I did in the Gutierrez case, including my trial testimony and my 

deposition testimony in that case, and the materials that I reviewed and relied upon in that 

case.   

38. In addition, I reviewed my declarations submitted in the First Tranche cases in 

this Multi-District Litigation against Wells Fargo, Wachovia, Chase, and Union Bank.  

39. In addition, with respect to BancorpSouth, I reviewed the transcript of the 

deposition of BancorpSouth’s Jeff Jaggers, taken in this litigation on October 12, 2011.  Mr. 

Jaggers’ deposition testimony concerned BancorpSouth’s transaction processing systems, 

transactional databases, and other sources of historical transactional information, and other 

issues relevant to my assignments in this litigation.   
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40. In addition, I have reviewed interrogatory responses provided by 

BancorpSouth regarding its transaction processing systems and transactional databases and 

other sources of historical transactional information. 

41. In addition, I have reviewed the following data and information provided by 

BancorpSouth regarding the transactions and account of the named plaintiff in this litigation: 

a. Data that derives from BancorpSouth’s DDA transaction processing 

system, (“IMPACS”).  With regard to historical data, “IMPACS” data is 

stored in Bank’s document retention systems, (“TREEV” for data prior 

to 2006, and “X Net” for the remainder).  As such, data produced was 

actually pulled from those systems.  This data is essentially the 

BancorpSouth equivalent of the Wells Fargo Hogan data that I used in 

the Gutierrez case.    

b. Data that derives from BancorpSouth’s transaction settlement system, 

(“FDR”), which is managed by a third party vendor.  With regard to 

historical data, this data is also stored in the Bank’s document retention 

systems, (“TREEV” and “X Net”).  As such, this data was actually 

pulled from those systems.  This data is essentially the BancorpSouth 

equivalent of the Wells Fargo “Settlement” data that I used in the 

Gutierrez case.   

c. Data reports showing the named plaintiff’s daily and monthly ending 

balances.  

42. I have also reviewed documents and charts provided by BancorpSouth that 

identify and describe the various transaction codes (i.e., the type of transactions that are 
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described by each transaction code), included in the data sources that BancorpSouth 

provided. 

Conclusions Regarding Feasibility of Identifying Class Members and Harm in This 

Litigation 

43. Based on the information and data that I have reviewed in connection with my 

work in this litigation, it appears that BancorpSouth has maintained, and can provide me 

access to, the data necessary for me to perform here, for the class period, the same type of 

comprehensive analysis that I performed in the Gutierrez case.  It appears that the data that 

BancorpSouth has maintained includes data that is equivalent to the Hogan data, Settlement 

data, and other data that I utilized to perform my analysis in the Gutierrez case, both in terms 

of the categories of relevant transactional information (data points) it contains and in terms 

usability of the format it is maintained in. 

44. BancorpSouth’s data sources, most notably their document retention systems, 

(“TREEV” and “X Net”), include the following information for customers’ transactions: 

a. The posting date of the transaction; 

b. The dollar amount of the transaction; 

c. Merchant identification information; 

d. A “transaction code,” which identified the type of transaction (including 

for fee reversals); 

e. The date the transaction occurred; and 

f. The authorization date and time for debit card transactions for all but a 

small number of those transactions. 
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45. In addition, the data reports include the ending account balance for each 

account on each day, as well as data identifying the order in which BancorpSouth posted the 

transactions each day.  Finally, the data also includes information about all overdraft 

transactions. 

46. Based on my experience in the Gutierrez case and my review of the above 

information, and given the availability of, at a minimum, the same data points in this 

litigation as I used to perform my analyses in the Gutierrez case,  I am confident that I can 

apply a very similar methodology as I used in Gutierrez here to: (a) identify the specific 

customers who were “harmed” by BancorpSouth’s posting practice during the class period, 

as compared to an alternative posting order where debit card transactions are posted in 

chronological order based on authorization date and time; (b) calculate the amount of such 

“harm” to each such customer; and (c) adjust gross “harm” for each customer to account for 

reversals and uncollectables.4  I could compare BancorpSouth’s actual posting order to the 

“Scenario 2A” alternative posting order that was adopted in the Gutierrez case, and could 

compare BancorpSouth’s actual posting order to other alternative posting orders as well, 

including the other “scenarios” that I analyzed in the Gutierrez case.  I am prepared to 

perform such an analysis if asked to do so in this litigation. 

47. My analysis of the named plaintiff’s “harm,” described immediately below, 

further supports my conclusion that I can perform a comprehensive “harm” analysis for the 

class in this litigation. 

 

                                                 
4 I can apply the same methodologies as I used in Gutierrez, described above, to account for 
reversals (i.e. the “30 day” and “LIFO” methods) and to account for “uncollectables.” 
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 Named Plaintiff Harm 

48. As described above in paragraph 41, in connection with my work in this 

litigation, I was provided access to BancorpSouth data regarding the named plaintiff’s 

account and transactions.  

49. I have applied the same methodology as I used in the Gutierrez case in order 

to calculate the extent of “harm” to the named plaintiff using the data provided to me by the 

bank.  I do not mean to suggest that this is the proper damage analysis for this litigation.  I 

have simply chosen this method to illustrate my ability to calculate “harm” for the named 

plaintiff.  Specifically, for purposes of this declaration, I compared the overdraft fees 

BancorpSouth charged the named plaintiff with the overdraft fees it would have charged him 

had his transactions been posted pursuant to the following alternative posting order, which is 

similar to the “Scenario 2A” alternative posting “scenario” that the Court adopted in the 

Gutierrez case.  Unless otherwise noted, transactions in each of the groups below were left in 

the original order that was imposed by BancorpSouth during processing: 

a. Credits; 

b. Fees and other non-customer-initiated debits; 

c. Debit card transactions with time information (chronologically); 

d. Debit card transactions without time information (low-to-high); 

e. All other customer initiated debits, including Checks, ACH transactions, 

and cash withdrawals.  

50. Only small adjustments to the methodology I used in Gutierrez were necessary 

to develop and implement the methodology I used to analyze the “harm” to the named 

plaintiff here.  
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51. It should be noted that the data that I was provided was not produced in the 

“native” format in which BancorpSouth will ultimately provide the data for the entire class 

and class period.  Instead of providing the “native” data, BancorpSouth appears to have “cut 

and pasted” data from the “native” reports into documents produced in PDF format.         

52. It should also be noted that the data that I was provided for the named plaintiff 

was not complete.  For example, I was not provided some of the data for the named plaintiff 

for the period prior to 2007, and I was only provided data for those dates surrounding the 

dates where the named plaintiff’s bank statements showed multiple overdraft fees were 

charged. 

53. Based on my analysis, the named plaintiff incurred “harm” as a result of 

BancorpSouth’s posting practice, as compared to the alternative posting “scenario.”  My 

calculations are based on the data provided by BancorpSouth for the plaintiff.  There may be 

additional “harm” for the named plaintiff if there is data that was not provided to me by 

BancorpSouth.  This analysis is intended for the purposes of class certification.  It is not 

intended to be a final calculation of damages.   

54. The following summarizes my findings as to the named plaintiff:5 

a. Shane Swift suffered $1,016 in “harm” from 31 additional overdraft fees 

which would not have resulted under the alternative posting method. 

 

 

                                                 
5 For purposes of this analysis, I used the “30-day” method, described above, to adjust for 
reversals, if any.  The necessary data was available to apply the “LIFO” method as well. 
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I declare under penalty of perjury under the laws of the United States of America that 

the foregoing is true and correct.   

 

Executed this 19th day of December, 2011 at San Jose, CA. 

 

                 _____________________ 
    
              ARTHUR OLSEN 
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